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TCRS 2013-03: Participant Fee Disclosures under ERISA §404(a) – Allowed “re-set” of Annual Disclosure Date.
Snapshot Summary:
The U.S. Department of Labor (“DOL”) published Field Assistance Bulletin (“FAB”) 2013-02 on July 22, 2013, providing
temporary relief for plan administrators and service providers with respect to a “re-set” of the annual date for participant fee
disclosures under ERISA §404(a). The “re-set” may be made, but is not required, during 2013 or 2014. A reset during 2013
would be accomplished by establishing a new disclosure anniversary date that is no more than 18 months following the date
that the original 2012 404(a) participant fee disclosures were delivered to participants. For example, if the 2012 disclosures
were delivered on August 25, 2012, a “re-set” 2013 anniversary date could be as late as February 25, 2014. Correspondingly,
if a reset were to be established for 2014 instead of 2013, the new anniversary date would have to be a date no more than 18
months following the date that the 2013 annual 404(a) participant fee disclosures were delivered to participants.
The “temporary” relief is that plan administrators and service providers who do not “re-set” the distribution date using the 2013
or 2014 disclosure, and who wish to re-set the distribution date in a later year, will need to provide two disclosures within one
year, as described below in the “Expanded Summary.”
Expanded Summary:
The initial required participant fee disclosures under ERISA §404(a) generally had to be provided by August 30, 2012. The
delivery of annual disclosures in years subsequent to 2012 is required on or before the anniversary date of the initial
disclosure’s distribution. See TCRS Releases 2010-07, 2011-02, and 2012-01 for related information.
Plan administrators and service providers expressed concern to the DOL about the timing requirement of the disclosures. The
concern is that the August 30th (or earlier) distribution date is not the same as other required annual disclosures (such as
individual benefit statements), which potentially results in more costs (e.g. to distribute the participant fee disclosure in
mailings separate from other required disclosures) which might be passed to participants, and which may result in less
attention by participants to the fee disclosures.
Prior to the temporary relief under FAB 2013-02, plan administrators and service providers could only “re-set” the annual
distribution date of participant fee disclosures by first distributing disclosures on or before the anniversary of the initial
disclosure, and then distributing yet another disclosure within a period shorter than one year. However, this “re-set” resulted in
essentially doubling the disclosure distribution costs in the year of “re-set.” (For plan administrators who do not “re-set” the
annual distribution date of disclosures with their 2013 or 2014 disclosure, this method will still be available.)
As a result of this concern, the DOL is allowing plan administrators and service providers the ability to “re-set” the annual
distribution date as the anniversary of either the 2013 or the 2014 disclosure, provided the plan administrator otherwise
reasonably determines that doing so will benefit participants. To “re-set” the annual distribution date, the 2013 or 2014
disclosure must be made within 18 months of the last annual disclosure which complied with the “at least annual” distribution
requirement under ERISA §404(a).
The DOL recognizes that plan administrators and service providers may have already provided the 2013 disclosure, or may
have already incurred administrative costs and taken steps to furnish the 2013 disclosure based upon the anniversary of the
initial disclosure. For this reason, the DOL is allowing a “re-set” using the 2014 disclosure.
The DOL provided the example of a plan administrator who furnished the initial disclosure on August 25, 2012 and who has
incurred expenses and taken steps to provide the 2013 disclosure within the next month, by August 25, 2013. Assuming the
2013 disclosure is made on August 25, 2013 (within one year of the initial disclosure), the plan administrator may “re-set” the
annual distribution date by providing the 2014 disclosure no later than February 25, 2015. The 2015 disclosure, and annual
disclosures thereafter, must be made by the anniversary of the distribution of the 2014 disclosure.
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